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ABSTRACT 



Noting that the Supreme Court in 1997 considered the 
question of whether the Internet would be regulated by the government as 
broadcasting or whether it would remain as free as newspapers, this paper 
examines the difficulty involved in applying old law to new technology. It 
also notes that while journalism education generally has accepted 
broadcasting as a form of journalism, Congress and the Supreme Court do not 
view them equally under the First Amendment, and this has led to quite 
different legal precedents. It then reviews the laws permitting 
post-publication punishment for expression that infringes on the rights of 
others in the areas of printing (libel and privacy law) , broadcasting (the 
Fairness Doctrine), cablecasting ("must carry" provisions), the Internet 
(including the Communications Decency Act) , the student press (the "Tinker v. 
Des Moines Independent School District" and the "Hazelwood School District v. 
Kuhlmeier" cases) . The paper concludes that the Supreme Court must ultimately 
decide whether it will follow the principles of Hazelwood or of "Reno v. 
American Civil Liberties Union" as it adjusts medium-specific rulings of the 
past to media convergence of the future. Contains 76 notes; an appendix 
contains a summary of the paradigm shift in communications from product to 
process and from delivery to interaction. (RS) 
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Regulation of Information: 

Does Freedom of Expression include the Internet? 



The Supreme Court in 1997 considered the question of whether the Internet would be 
regulated by the government as broadcasting or whether it would remain as free as 
newspapers. A Clinton administration lawyer argued the Internet “threatens to give every 
child a free pass to every adult bookstore and video store,” while a lawyer for a coalition 
of civil liberties and computer industry groups described the Internet as a “democratizing 
and speech enhancing” medium, distinctive as a forum for worldwide conversation at 
little or no cost. 1 The Court declared the Communications Decency Act 
unconstitutional, 2 but it left open for debate the basic regulatory question. 

This chapter examines the difficulty involved in applying old law to new technology. 
The problem is not obvious; it is subtle, but it involves the interpretation of some sacred 
beliefs: freedom of expression; freedom to choose; freedom to read; freedom to think. 
The Internet's introduction of interaction into models of mass media places the audience 
in a position of power it has never held before. Government limitations on the media in 
the past have restricted publishers; in an interactive medium, government limitations 
restrict the public as well. Because this is a problem that the traditional media law 
paradigm can't solve, some experts are emphatically calling for the abolishment of the 
Federal Communications Commission's authority over electronically broadcast content. 3 

1 Linda Greenhouse, “Spirited Debate in High Court on Decency Rules for Internet,” The New 
York Times, 20 March 1997, 10B. 

2 Reno v. American Civil Liberties Union, 96 U.S. 511, (1997) 
<http://laws.findlaw.com/US/000/96-51 1 ,html>. 

3 Michael G. Gartner, "Buncombe, Broadcasters & The First Amendment" (speech presented at 
the Practicing Law Institute, New York City, Nov. 10, 1988). Gartner is editor of the Ames, Iowa, 
Daily Tribune and former president of NBC News; Donald Lively, "Deregulatory Illusions and 
Broadcasting: The First Amendment’s Enduring Forked Tongue," 66 North Carolina Law Review 
963(1988). 
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